
Introduction

This Research Brief examines the impact of bail on Indig-
enous criminal justice outcomes in Australia and New Zea-
land. It adopts an international comparative perspective both 
to diversify the policy discourse and so as to explore avail-
able international literature and data on bail for Indigenous 
and minority populations. It begins with a consideration of 
the international law foundations for bail and an examination 
of forms of bail available worldwide. It then assesses the 
impact of bail on Indigenous people through its corollary – 
remand – and then through bail itself.

Bail in international perspective

Relevant international law
In 2007, the United Nations Declaration on the Rights of 
Indigenous Peoples unequivocally confirmed that ‘Indigenous 
peoples have the right to the full enjoyment, as a collective or 
as individuals, of all human rights and fundamental freedoms 
as recognized in … international human rights law’ (Article 
1). From a criminal procedure perspective, while international 
law generally defers to States to define domestic criminal 
procedural rules, bail is a rare exception. As a corollary of 
the core international human rights to be free from arbitrary 
detention and to enjoy a presumption of innocence guaranteed 
under the International Covenant on Civil and Political Rights 
(ICCPR), international law has established that there is always 
a presumption in favour of liberty. Accordingly, it follows that 
bail should be granted in all but exceptional circumstances 
(UN OHCHR 2003: 86). Furthermore, ‘detention in custody of 
persons awaiting trial shall be the exception rather than the 
rule’ (UN HRC 2014: 12). 

Both Australia and New Zealand are parties to the ICCPR 
from which the presumption of liberty derives. Thus, they are 
obliged under international law to adopt and respect such 
a presumption. Moreover, the extent to which they do so 
is monitored by the UN Human Rights Committee and the 
UN Working Group on Arbitrary Detention (UNGA 1966; UN 
OHCHR 2019).

Through such monitoring of countries’ compliance with the 
ICCPR and adjudicating of complaints regarding possible 
ICCPR violations, the UN’s human rights experts have 
developed detailed, authoritative jurisprudence regarding 
bail and the use of pre-trial detention (UN HRC 2014). 
This jurisprudence has established principles that reiterate 
the presumption of liberty and exceptionalism of custodial 
detention at the pretrial stage, and that are applicable to 
Australia and New Zealand as ICCPR parties. As set out 
in the UN Human Rights Committee’s recent General 
Comment 35, these principles include that:

•	� Pretrial release may depend on guarantees of future court 
appearances;

•	� Pretrial detention must be decided individually based on 
each case’s circumstances; 

•	� Pretrial detention should not depend on the charge or 
potential sentence, but on individualised need;

•	� Whenever viable, alternatives to pretrial detention – such 
as bail – must be considered;

•	� Even if pretrial detention is ordered, its continued need 
must be periodically assessed; and

•	� For youth, pretrial detention should be a last resort.
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Introduction 

Past critiques of the social sciences 
focused primarily on the identity of the 
researcher and his or her relationship 
with the ‘subject’ Indigenous person, 
but over time more sophisticated 
and practical approaches have 
emerged related to participant-
focused methodologies and design. 
More specifically, past research 
involving Indigenous people has 
been criticised as inherently biased 
and disempowering (Henry et al 
2004; Davey and Day 2008; Kidman 
2007; Sherwood 2010). Recent 
responses that seek to improve all 
forms of research practice involving 
Indigenous people in Australia and 
internationally, include funding 
for Indigenous-specific research 
institutes, dedicated funding for 
Indigenous academics and research 
networks, and ethical guidelines. 
Some of the most interesting and 
substantial Indigenous-led or informed 
research that has emerged in the 
past 20 years has often related to 
health, although such innovative 
approaches remain under-developed 
in the criminological domain. Today, 
Indigenous researchers argue the focus 
should be on working with Indigenous 
people who hold the knowledge and 

expertise of their circumstances past 
and present, and on positive change 
(Smith 1999; Sherwood 2010).

This brief provides an overview of 
innovative and exemplary research 
approaches and practice undertaken 
with and by Indigenous communities 
that is relevant to crime and justice 
research. A number of critical 
questions guided this brief, including:

• What have been the research 
topics and methods undertaken in 
Australia in recent years on justice 
issues and Indigenous people?

• What constitutes good practice 
in criminological research and 
evaluation?

• What are some of the key 
considerations when conducting 
research with Indigenous people 
and communities?

• What should constitute good 
practice and what are examples?

• What are the main practical 
challenges associated with such 
practice?

The brief is divided into four sections, 
covering research practice and 
context, ethical frameworks and review 
processes, practical constraints and 
challenges, and promising practice. 
Where appropriate, examples are 
drawn from other countries, most 
notably New Zealand and Canada.

Research practice and 
context

The research ‘business’ 
Research can be broadly divided 
into that which is investigator-driven 
and that which is policy-driven, with 
the former generating proposals 
through thesis work and academic 
interest that are submitted for funding 
whilst the latter arises primarily 
through commissioned projects and 
evaluations. Research institutions 
and funding bodies therefore play 
an important role in supporting 
locally-driven research and setting 
national priorities for research that 
incorporates Indigenous perspectives 
or supports Indigenous control or 
direction (Henry et al 2004). 

In terms of crime and justice 
research, the main sources of 
government funding and the kind of 
research questions that preoccupy 
policy makers means that much 
of the research with Indigenous 
people relies on secondary analysis 
of administrative data and national 
surveys. Driven by governmental 
agreements at the national level, in 
Australia, the focus is on monitoring 
Indigenous over-representation in 
the criminal justice system and 
evaluations of programs and 
initiatives that seek to ‘close the 
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ethics approval in Australia (Graham 
2011; Kidman 2007; Sherwood 2010). 
Considerable time may be required 
to plan and develop a partnership 
or collaborative arrangement 
with Indigenous communities or 
organisations and to obtain letters 
of support from key representatives 
prior to submitting an application. For 
example, Coram (2011) describes a 
12-month application process to obtain 
approval from an ethics committee, for 
a small scale study of a community 
project involving young people. 

Based upon researchers’ reflections of 
their experiences, it is evident that there 
are often gaps between the theory of 
good research and practice (Blagg 
2011; Davey and Day 2011; Sherwood 
2010; Williams et al 2011). Despite the 
best of intentions, there are inherent 
tensions between a commitment to 
the principles of participatory and 
ethical research and the expectations 
of funding agencies and academia. 
Strict adherence to ethical guidelines 
and research protocols does not 
necessarily translate into day-to-day 
good practice. Nor may there be the 
funding, capacity and timeframe to 
allow all parties to devote the energy 
and resources to follow through on the 
ideal. 

From a non-Indigenous perspective, 
the research process can be difficult, 
subject to change and negotiation over 
time and the ceding of control and re-
orientation in thinking (Coram 2012; 
Davey and Day 2008; Nicholls 2009). 
Blagg (2011) states that researching 
in the Aboriginal domain is never easy 
or straightforward, whether working 
with an Aboriginal urban group or in a 
remote community. Sherwood (2010) 
(herself an Indigenous researcher) 
found a common refrain amongst the 
Aboriginal people she talked with, 
was that researchers did not ‘listen’ 
and did not get the story ‘right’. As she 
underlines, being able to listen and 
hear is an active process that requires 
openness and can be discomforting. 
Another risk, according to Davey 
and Day (2008), is that of over-
identification or romanticism, and 
reifying the construct of Indigenous 
identity or reproducing stereotypes. 

For Indigenous researchers, there 
can be significant challenges and 
difficulties associated with being 

placed in a cultural brokerage role. 
Sherwood (2010) refers to tensions 
related to Indigenous researchers’ 
responsibilities to their community 
and the aim of making research a safe 
and beneficial process for Indigenous 
people, whilst working within a western 
academic environment. There is a 
lack of documented perspectives from 
community-based researchers, and 
accounts of the strengths they bring 
to the research process. Canadian 
research, however, suggests those 
who have been directly involved 
certainly have more positive attitudes 
about research than those who had 
only heard about research in the 
community (Edwards et al 2008).

Who benefits?
Academic research has certain 
values and practices that are 
continually reinforced through the 
definition and recognition of ‘experts’ 
and their role in peer review of funding 
assessments and acceptance of 
research products (Sherwood 2010). 
In many circumstances, funding 
applications and research outputs 
are still assessed in terms of scientific 
quality not social benefit (Henry et 
al 2004), although this is changing 
with the NHMRC grant guidelines 
for medical and health research 
with Indigenous communities now 
requiring applicants to demonstrate 
community engagement, capacity 
building and benefit. The question of 
benefit – short term to participants 
and to collaborators and partners – 
and longer term, to Indigenous people 
and social science is not always easy 
to determine and to agree upon, let 
alone deliver. 

Challenges of community-based 
collaborative approaches include 
the agenda for research, the power 
differentials, and ownership and 
identity of the research project, with 
political dimensions to the process 
and outcomes (Edwards et al 2008). 
Other challenges may relate to the 
scepticism and resistance from 
Indigenous gatekeepers (Davey and 
Day 2008) and as Blagg (2011) points 
out, the needs of non-Indigenous 
researchers may not be a priority in 
Indigenous communities. 

There can be different notions 
of accountability – to the funding 
body, to the university and the 

scientific community – which may 
be sometimes at odds with the need 
to be accountable and respectful of 
Indigenous cultural priorities. Davey 
and Day (2008) found this occurred 
during data collection – with the non-
Indigenous researchers seeking to 
ensure compassionate professional 
distance whilst Indigenous colleagues 
wanted to assist and counsel the 
men, mindful of the wellbeing of 
participants. Coram (2011) found that 
she was criticised for not recording 
‘negative’ observations in her 
research but she argues she could 
not retain the trust of the community 
if she did so. 

Evaluation challenges
Much of the research that Indigenous 
people have experienced relates to 
evaluations, and may be largely a 
consultation process. As Williams et al 
(2011) stress, the AIATSIS guidelines 
on Indigenous research do not deal 
specifically with evaluation, despite 
the particular challenges surrounding 
evaluations of programs and initiatives 
that involve Indigenous people. 
The common business model for 
evaluations adopted by governments 
is to contract external or independent 
groups to undertake the work with the 
specifications, including the timeline, 
determined by the contracting party. 
Collaborative and participatory 
research methodologies do not lend 
themselves to short timeframes. They 
also note that they are relatively easy 
to talk about but difficult to do. There 
are limited resources, and limited time 
to develop the trust and confidence at 
the heart of true partnerships.  

Research instruments
There may be serious flaws in 
standard research instruments 
that require adaption or redesign 
(Anderson 2008). Survey questions 
are asked slightly differently in remote 
and non-remote contexts in NATSISS 
(ABS 2010), and Blagg (2008) refers 
to the development of a community 
safety questionnaire that required 
reformulating questions about safety 
and social problems.  This initial 
work was further built upon in a large 
scale survey of community safety 
and wellbeing in remote communities 
(Shaw and d’Abbs 2011). 

In certain contexts, due regard should 
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Consistent with this, both Australian and New Zealand’s 
criminal justice legislation start from the basis that pretrial 
detention is exceptional, with a presumption of liberty and 
thus the theoretic awarding of bail in most cases (Willis 2017; 
Bail Act 2000 (NZ)). However, this appears to be eroding in 
practice. Over the past decade, both countries have seen 
increases in the use of pretrial detention and imposition 
of restrictions on bail (ABS 2019; Bartels 2019; NZ MOJ 
2018; Walters 2019) – a trend that has coincided with a shift 
since the 1970s from a ‘process-oriented’ to ‘performance-
oriented’ bail system (e.g. completing therapeutic programs) 
(Radke 2018: 60). 

Indeed, seemingly anticipating this trend in Indigenous 
bail outcomes, the Royal Commission into Aboriginal 
Deaths in Custody recommended that Commonwealth, 
State and Territory governments monitor compliance 
with the presumption in favour of bail (RCIADC 1991). A 
recent review evaluating the implementation of all RCIADC 
recommendations found that “further action across most 
jurisdictions is required [to ensure that] people are not 
being held in custody due to problems with bail legislation” 
(Deloitte 2018: xix).

Another example of the erosion of the presumption of 
liberty is ‘show cause’ provisions (ALRC 2018). Introduced 
in Canada, New South Wales, Queensland and Victoria 
for example, these provisions trigger the application of a 
‘reverse onus’ for certain charged crimes (Coady 2018: np). 
This places the onus on the accused person to demonstrate 
why they should be released pretrial. It is therefore based 
on a presumption of pretrial detention, challenging the 
international law right to a presumption of innocence (Coady 
2018: np).

Forms of bail granted worldwide  
In examining bail, it is important to clarify the scope of the 
term. The Macquarie Dictionary’s primary definition of bail is 
‘the release of a prisoner from legal custody into the custody 
of persons acting as sureties, undertaking to produce the 
prisoner to the court at a later date or forfeit the security 
deposited as a condition of the release’. However, bail 
options in fact vary widely worldwide. In the US, financial 
security has been predominant, with 72 percent of felony 
defendants between 1990 and 2009 in the US’s 75 largest 
urban counties being required to meet financial requirements 
(Liu, Nunn & Shambaugh 2018: 7-11). These include cash 

bail, which involves an accused securing pretrial release by 
depositing a sum of money which will be forfeited if they fail 
to appear at subsequent hearings (Justice Policy Institute 
2011: 1-3). On the other hand, in countries such as Italy, 
Finland and Sweden, the concept of bail as financial security 
does not exist whatsoever (Fair Trials International 2011; 
Finland 2020).

Although there are some variances between Australian 
states and territories, the range of bail options in Australia 
and New Zealand include:

•	� Sureties, which can be the same as cash bail, or a 
promise to pay a sum of money or forfeit property should 
the accused fail to appear;

•	� Personal undertakings from the accused person that they 
will appear at subsequent court hearings;

•	� Conduct requirements, such as reporting to police, 
avoiding certain locations or people, following a curfew, 
or undergoing a form of treatment; 

•	� Enforceable conditions, such as answering the door for 
police checks or submitting to random breath tests; and

•	� Character referees, where persons of good character 
states that they believe an accused person will obey bail 
conditions (Legal Aid NSW 2015; Willis 2017).

Additionally, other forms of bail are imposed worldwide. For 
instance, some US states and the Philippines ‘commercialise’ 
cash bail by permitting it to be posted by third party bail 
bondsmen, with the accused person paying the bondsman a 
non-refundable premium (Justice Policy Institute 2011; Liu, 
Nunn & Shambaugh 2018). Moreover, accused can also 
be detained due to their inability to afford cash bail or the 
premium (Liu, Nunn & Shambaugh 2018: 7-8). 

Finally, in some jurisdictions, bail is determined solely 
by courts. In others, such as Australia and New Zealand, 
police and courts share responsibility for determining bail, 
occasionally resulting in the terminology ‘police bail’ and 
‘court bail’. In Australia and New Zealand, bail is typically 
imposed by the police for minor offences while courts 
determine bail for persons initially remanded – usually those 
charged with more serious offences (Bail Act 2000 (NZ)); 
Legal Aid NSW 2015; Willis 2017). Courts also determine 
requests to alter bail conditions.
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evaluation?

• What are some of the key 
considerations when conducting 
research with Indigenous people 
and communities?

• What should constitute good 
practice and what are examples?

• What are the main practical 
challenges associated with such 
practice?

The brief is divided into four sections, 
covering research practice and 
context, ethical frameworks and review 
processes, practical constraints and 
challenges, and promising practice. 
Where appropriate, examples are 
drawn from other countries, most 
notably New Zealand and Canada.

Research practice and 
context

The research ‘business’ 
Research can be broadly divided 
into that which is investigator-driven 
and that which is policy-driven, with 
the former generating proposals 
through thesis work and academic 
interest that are submitted for funding 
whilst the latter arises primarily 
through commissioned projects and 
evaluations. Research institutions 
and funding bodies therefore play 
an important role in supporting 
locally-driven research and setting 
national priorities for research that 
incorporates Indigenous perspectives 
or supports Indigenous control or 
direction (Henry et al 2004). 

In terms of crime and justice 
research, the main sources of 
government funding and the kind of 
research questions that preoccupy 
policy makers means that much 
of the research with Indigenous 
people relies on secondary analysis 
of administrative data and national 
surveys. Driven by governmental 
agreements at the national level, in 
Australia, the focus is on monitoring 
Indigenous over-representation in 
the criminal justice system and 
evaluations of programs and 
initiatives that seek to ‘close the 

www.indigenousjustice.gov.au Standing Council on 
Law and Justice

3

Impact of remand 
While the costs and benefits of bail and remand are difficult 
to directly compare (Liu, Nunn & Shambaugh 2018: 14), 
they are nonetheless interrelated and mutually relevant 
considerations. Accordingly, this brief examines the impact of 
bail on criminal justice outcomes for Indigenous Australians 
and New Zealanders by first considering the impact of its 
corollary, remand. 

Australia and New Zealand  
Significant data substantiates that Indigenous people are 
over-represented in Australia and New Zealand among 
remand populations. As detailed in a recent IJC Research 
Brief, for example, in the June 2018 quarter, Indigenous 
Australians were over-represented in remand populations by 
a rate of 11.6 times compared to non-Indigenous Australians, 
while Māori and Pasifika persons comprised 55 percent and 
10 percent of New Zealand’s remand population in 2016-17 
(Bartels 2019: 2). However, it is difficult to definitively confirm 
whether remand increases the likelihood of recidivism and 
thus could be considered criminogenic. This is because 
neither country’s recidivism statistics indicates if a repeat 
offender was previously remanded or only detained upon 
sentencing (see eg Nadesu 2008; Payne 2007). 

Nevertheless, there are indications that remand may have 
a criminogenic impact. A Corrective Services NSW paper 
noted that limited support is available during remand and 
has a short-term focus (eg suicide watch), as opposed to 
longer-term treatment options that could have a greater 
impact on criminogenic factors (Galouzis & Corben 2016: 
13). 

Moreover, data from both Australia and New Zealand 
suggests it is possible that detention, and therefore remand, 
may have a criminogenic effect, at least on Indigenous 
populations. For instance, data from both countries shows 
that most Indigenous people detained at any stage of the 
criminal process will be re-imprisoned in the future. In 
Australia, 76 percent of Indigenous prisoners nationally had 
a prior record of imprisonment (ALRC 2018: np). In New 
Zealand, 55 percent of Māori offenders were re-imprisoned 
within four years (Nadesu 2008: 7). 

In addition, Indigenous prisoners in both countries were 
significantly more likely than non-Indigenous prisoners 
to have had a prior record of imprisonment of any kind, 
except for Pasifika prisoners in New Zealand. In Australia, 
the national difference was 76 percent of Indigenous to 49 

percent non-Indigenous (ALRC 2018: np). In New Zealand, 
the difference in reimprisonment within 48 months was 55 
percent Māori to 45 percent ‘European’ (Nadesu 2008: 7). 
Pasifika individuals had a lower 36 percent likelihood of 
being re-imprisoned. However, they were also more likely 
to have been initially convicted for more serious crimes and 
thus less likely to be released within the relevant period 
(Nadesu 2008: 8-9).

Worldwide  
The hypothesis that remand is criminogenic finds firmer 
support internationally. In addition to a longitudinal study 
of historic US and UK data which found that any kind of 
detention increased recidivism (Gendreau, Goggin & Cullen 
1999: np), recent data has enabled isolating the impact of 
remand. Notably, several US studies have concluded that 
remand leads individuals to be more likely to commit crimes 
in future (see eg Heaton, Mayson & Stevenson 2017; Liu, 
Nunn & Shambaugh 2018; Lowenkamp, VanNostrand 
& Holsinger 2013). One reason posited is that remand 
increases the probability of conviction, which in turn 
increases the probability of an individual’s future economic 
difficulties by hampering employability, driving them back to 
crime (Liu, Nunn & Shambaugh 2018: 10-11).

International data also supports the hypothesis that remand 
may have an especially harmful impact on outcomes for 
minorities, including Indigenous people. A Canadian study 
found that denying Indigenous persons bail renders them 
more likely to plead guilty’ (Bressan & Coady 2017: 10). This 
owed to fear/distrust of the system; a desire to accelerate 
the legal process; or a desire to leave remand and secure a 
reduced prison sentence. It also owed to cultural differences 
between Western judicial processes and Indigenous 
customs; differing notions of guilt and responsibility; and 
the desire to minimise individual/community exposure to the 
justice system (Bressan & Coady 2017: 9-13). 

Similarly, a US data analysis found that remand contributed 
to 19 percent of the Black-White disparity in criminal justice 
adjudication in Delaware (Donnelly & MacDonald 2018: 
808-809). More broadly, that analysis found that ‘bail and 
pretrial detention decisions have serious consequences for 
later criminal processing decisions and contribute to Black-
White inequalities throughout the justice system’ (Donnelly 
& MacDonald 2018: 811). The study also suggested that 
the underlying socioeconomic disadvantage of Black 
communities may also contribute to Black-White disparities 
in criminal justice outcomes.
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ethics approval in Australia (Graham 
2011; Kidman 2007; Sherwood 2010). 
Considerable time may be required 
to plan and develop a partnership 
or collaborative arrangement 
with Indigenous communities or 
organisations and to obtain letters 
of support from key representatives 
prior to submitting an application. For 
example, Coram (2011) describes a 
12-month application process to obtain 
approval from an ethics committee, for 
a small scale study of a community 
project involving young people. 

Based upon researchers’ reflections of 
their experiences, it is evident that there 
are often gaps between the theory of 
good research and practice (Blagg 
2011; Davey and Day 2011; Sherwood 
2010; Williams et al 2011). Despite the 
best of intentions, there are inherent 
tensions between a commitment to 
the principles of participatory and 
ethical research and the expectations 
of funding agencies and academia. 
Strict adherence to ethical guidelines 
and research protocols does not 
necessarily translate into day-to-day 
good practice. Nor may there be the 
funding, capacity and timeframe to 
allow all parties to devote the energy 
and resources to follow through on the 
ideal. 

From a non-Indigenous perspective, 
the research process can be difficult, 
subject to change and negotiation over 
time and the ceding of control and re-
orientation in thinking (Coram 2012; 
Davey and Day 2008; Nicholls 2009). 
Blagg (2011) states that researching 
in the Aboriginal domain is never easy 
or straightforward, whether working 
with an Aboriginal urban group or in a 
remote community. Sherwood (2010) 
(herself an Indigenous researcher) 
found a common refrain amongst the 
Aboriginal people she talked with, 
was that researchers did not ‘listen’ 
and did not get the story ‘right’. As she 
underlines, being able to listen and 
hear is an active process that requires 
openness and can be discomforting. 
Another risk, according to Davey 
and Day (2008), is that of over-
identification or romanticism, and 
reifying the construct of Indigenous 
identity or reproducing stereotypes. 

For Indigenous researchers, there 
can be significant challenges and 
difficulties associated with being 

placed in a cultural brokerage role. 
Sherwood (2010) refers to tensions 
related to Indigenous researchers’ 
responsibilities to their community 
and the aim of making research a safe 
and beneficial process for Indigenous 
people, whilst working within a western 
academic environment. There is a 
lack of documented perspectives from 
community-based researchers, and 
accounts of the strengths they bring 
to the research process. Canadian 
research, however, suggests those 
who have been directly involved 
certainly have more positive attitudes 
about research than those who had 
only heard about research in the 
community (Edwards et al 2008).

Who benefits?
Academic research has certain 
values and practices that are 
continually reinforced through the 
definition and recognition of ‘experts’ 
and their role in peer review of funding 
assessments and acceptance of 
research products (Sherwood 2010). 
In many circumstances, funding 
applications and research outputs 
are still assessed in terms of scientific 
quality not social benefit (Henry et 
al 2004), although this is changing 
with the NHMRC grant guidelines 
for medical and health research 
with Indigenous communities now 
requiring applicants to demonstrate 
community engagement, capacity 
building and benefit. The question of 
benefit – short term to participants 
and to collaborators and partners – 
and longer term, to Indigenous people 
and social science is not always easy 
to determine and to agree upon, let 
alone deliver. 

Challenges of community-based 
collaborative approaches include 
the agenda for research, the power 
differentials, and ownership and 
identity of the research project, with 
political dimensions to the process 
and outcomes (Edwards et al 2008). 
Other challenges may relate to the 
scepticism and resistance from 
Indigenous gatekeepers (Davey and 
Day 2008) and as Blagg (2011) points 
out, the needs of non-Indigenous 
researchers may not be a priority in 
Indigenous communities. 

There can be different notions 
of accountability – to the funding 
body, to the university and the 

scientific community – which may 
be sometimes at odds with the need 
to be accountable and respectful of 
Indigenous cultural priorities. Davey 
and Day (2008) found this occurred 
during data collection – with the non-
Indigenous researchers seeking to 
ensure compassionate professional 
distance whilst Indigenous colleagues 
wanted to assist and counsel the 
men, mindful of the wellbeing of 
participants. Coram (2011) found that 
she was criticised for not recording 
‘negative’ observations in her 
research but she argues she could 
not retain the trust of the community 
if she did so. 

Evaluation challenges
Much of the research that Indigenous 
people have experienced relates to 
evaluations, and may be largely a 
consultation process. As Williams et al 
(2011) stress, the AIATSIS guidelines 
on Indigenous research do not deal 
specifically with evaluation, despite 
the particular challenges surrounding 
evaluations of programs and initiatives 
that involve Indigenous people. 
The common business model for 
evaluations adopted by governments 
is to contract external or independent 
groups to undertake the work with the 
specifications, including the timeline, 
determined by the contracting party. 
Collaborative and participatory 
research methodologies do not lend 
themselves to short timeframes. They 
also note that they are relatively easy 
to talk about but difficult to do. There 
are limited resources, and limited time 
to develop the trust and confidence at 
the heart of true partnerships.  

Research instruments
There may be serious flaws in 
standard research instruments 
that require adaption or redesign 
(Anderson 2008). Survey questions 
are asked slightly differently in remote 
and non-remote contexts in NATSISS 
(ABS 2010), and Blagg (2008) refers 
to the development of a community 
safety questionnaire that required 
reformulating questions about safety 
and social problems.  This initial 
work was further built upon in a large 
scale survey of community safety 
and wellbeing in remote communities 
(Shaw and d’Abbs 2011). 

In certain contexts, due regard should 
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Introduction 

Past critiques of the social sciences 
focused primarily on the identity of the 
researcher and his or her relationship 
with the ‘subject’ Indigenous person, 
but over time more sophisticated 
and practical approaches have 
emerged related to participant-
focused methodologies and design. 
More specifically, past research 
involving Indigenous people has 
been criticised as inherently biased 
and disempowering (Henry et al 
2004; Davey and Day 2008; Kidman 
2007; Sherwood 2010). Recent 
responses that seek to improve all 
forms of research practice involving 
Indigenous people in Australia and 
internationally, include funding 
for Indigenous-specific research 
institutes, dedicated funding for 
Indigenous academics and research 
networks, and ethical guidelines. 
Some of the most interesting and 
substantial Indigenous-led or informed 
research that has emerged in the 
past 20 years has often related to 
health, although such innovative 
approaches remain under-developed 
in the criminological domain. Today, 
Indigenous researchers argue the focus 
should be on working with Indigenous 
people who hold the knowledge and 

expertise of their circumstances past 
and present, and on positive change 
(Smith 1999; Sherwood 2010).

This brief provides an overview of 
innovative and exemplary research 
approaches and practice undertaken 
with and by Indigenous communities 
that is relevant to crime and justice 
research. A number of critical 
questions guided this brief, including:

• What have been the research 
topics and methods undertaken in 
Australia in recent years on justice 
issues and Indigenous people?

• What constitutes good practice 
in criminological research and 
evaluation?

• What are some of the key 
considerations when conducting 
research with Indigenous people 
and communities?

• What should constitute good 
practice and what are examples?

• What are the main practical 
challenges associated with such 
practice?

The brief is divided into four sections, 
covering research practice and 
context, ethical frameworks and review 
processes, practical constraints and 
challenges, and promising practice. 
Where appropriate, examples are 
drawn from other countries, most 
notably New Zealand and Canada.

Research practice and 
context

The research ‘business’ 
Research can be broadly divided 
into that which is investigator-driven 
and that which is policy-driven, with 
the former generating proposals 
through thesis work and academic 
interest that are submitted for funding 
whilst the latter arises primarily 
through commissioned projects and 
evaluations. Research institutions 
and funding bodies therefore play 
an important role in supporting 
locally-driven research and setting 
national priorities for research that 
incorporates Indigenous perspectives 
or supports Indigenous control or 
direction (Henry et al 2004). 

In terms of crime and justice 
research, the main sources of 
government funding and the kind of 
research questions that preoccupy 
policy makers means that much 
of the research with Indigenous 
people relies on secondary analysis 
of administrative data and national 
surveys. Driven by governmental 
agreements at the national level, in 
Australia, the focus is on monitoring 
Indigenous over-representation in 
the criminal justice system and 
evaluations of programs and 
initiatives that seek to ‘close the 
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Impact of bail
Failure to appear and offences against justice
One bail-related challenge is the high likelihood of Indigenous 
people being imprisoned for offences against justice. For 
example, in Australia, Indigenous Australians were 7.6 
times more likely than non-Indigenous Australians to be 
sentenced for an offence against justice (Allard 2010), which 
included, for instance, failure to appear in court, contempt of 
court and breaching prison conduct guidelines (ABS 2008). 
In New Zealand, Māori too were overrepresented in terms 
of convictions for offences against justice. In the fiscal year 
2016-2017, Māori comprised 61 percent of all prisoners 
sentenced to such offences (NZ Statistics 2020a) but 16.5 
of New Zealand’s overall population (NZ Statistics 2020b).

A common motivation for remanding an accused is the fear 
that they may otherwise fail to appear at future hearings. 
Numerous costs are identified as resulting from failure to 
appear and justifying the use of remand or stringent bail 
conditions. These include damaging the effectiveness and 
integrity of the criminal justice system; impacting those who 
do not flee; and adversely affecting the absconding individual 
themselves (Gouldin 2018: 725-729). 

However, the fear of failure to appear is not always vindicated. 
One US study showed that 83 percent of accused met all 
court appearances and that failure to appear was lowest for 
serious crimes such as murder and highest for less serious 
crimes such as motor vehicle theft (Gouldin 2018: 689). 
Moreover, where individuals do fail to appear, this often 
owes to circumstances outside their control rather than a 
desire to evade justice. These include difficulty taking leave; 
childcare; health issues; and difficulties in communicating 
court dates (Corey & Lo 2019: np). Such conditions are further 
exacerbated when an individual is already disadvantaged 
(Corey & Lo 2019: np). 

It is unsurprising, therefore, that these challenges have been 
identified as frequent and significant obstacles for Indigenous 
individuals facing criminal proceedings in Australia, New 
Zealand, and Canada (Allard 2010; Bartels 2019; Coady 
2018). A study based on 2002 National Aboriginal and Torres 
Strait Islander Social Survey data found that imprisoned 
Indigenous Australians were more likely to fulfil the following 
socioeconomic characteristics: 

‘male, unemployed, have failed to complete year 12, 
lived in a crowded household, either was, or had a 
relative who was a member of the ‘stolen generation’, 
lived in a remote area, and engaged in high-risk 
consumption of alcohol and illicit substance abuse’ 
(Weatherburn, Snowball & Hunter 2006: 1).

Pretrial behaviour conditions, such as curfew checks 
(Brown 2013: 92-93), may also set up some accused to 
fail (Bartels 2019: 6). Such conditions can be challenging 
for Indigenous persons to satisfy, and since violating them 
is often criminalised, the imposition of such conditions can 
effectively catalyse a cycle of criminality (Allard 2010; ALRC 
2018; Bartels 2019; Coady 2018; Corey & Lo 2019). One 
US study suggests that reducing the number of required 
mandatory pretrial meetings may help, and that frequent 
meetings should be avoided especially where an accused 
may be required to travel great distances to attend them 
(Doyle, Bains & Hopkins 2019: 23). Initiatives in the US 
to establish email, text-message or phone call reminder 
systems about court dates, and to simplify the wording of 
summons – some of which are in place in Australia (see 
eg Bartels 2019) – have also been shown to have some 
positive impact on failure to appear rates (Doyle, Bains & 
Hopkins 2019; Corey & Lo 2019).

Bail support/treatment programs and 
‘abstention’ conditions  
A second bail-related challenge for Indigenous people in 
Australia and New Zealand is the nature of requirements 
imposed vis-à-vis participating in bail support or treatment 
programs, or alternatively, the impact of behavioural 
‘abstention’ conditions. Broad bail support/treatment 
options are offered in Australia and New Zealand, although 
demand frequently outstrips available places (Denning-
Cotter 2008; Willis 2017). Programs include diversionary 
programs for those with drug or alcohol dependencies or 
mental health issues; accommodation support; case officers 
who provide guardianship support for young people; and 
Indigenous sentencing court-run programs facilitating 
contact and support between Indigenous women offenders 
and Indigenous elders and fellow offenders (Bartels 2019; 
Denning-Cotter 2008; Radke 2018; Willis 2017). 

Best practice for pretrial treatment programs emphasises 
that participation should be voluntary and focus on support 
rather than monitoring behaviour for compliance (Denning-
Cotter 2008; Willis 2017). One example is Queensland’s 
Community Justice Groups, which offer cultural services 
as part of voluntary therapeutic bail conditions focused on 
rehabilitating offenders (Radke 2018: 57). However, studies 
from the US indicate mandatory pretrial treatment has not 
improved pretrial outcomes. For example, one study showed 
no impact on appearance and recidivism rates for higher risk 
accused and a negative impact on lower risk accused, while 
another study showed no impact on any type of accused  
(VanNostrand & Keebler 2009; see also Doyle, Bains & 
Hopkins 2019). 
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ethics approval in Australia (Graham 
2011; Kidman 2007; Sherwood 2010). 
Considerable time may be required 
to plan and develop a partnership 
or collaborative arrangement 
with Indigenous communities or 
organisations and to obtain letters 
of support from key representatives 
prior to submitting an application. For 
example, Coram (2011) describes a 
12-month application process to obtain 
approval from an ethics committee, for 
a small scale study of a community 
project involving young people. 

Based upon researchers’ reflections of 
their experiences, it is evident that there 
are often gaps between the theory of 
good research and practice (Blagg 
2011; Davey and Day 2011; Sherwood 
2010; Williams et al 2011). Despite the 
best of intentions, there are inherent 
tensions between a commitment to 
the principles of participatory and 
ethical research and the expectations 
of funding agencies and academia. 
Strict adherence to ethical guidelines 
and research protocols does not 
necessarily translate into day-to-day 
good practice. Nor may there be the 
funding, capacity and timeframe to 
allow all parties to devote the energy 
and resources to follow through on the 
ideal. 

From a non-Indigenous perspective, 
the research process can be difficult, 
subject to change and negotiation over 
time and the ceding of control and re-
orientation in thinking (Coram 2012; 
Davey and Day 2008; Nicholls 2009). 
Blagg (2011) states that researching 
in the Aboriginal domain is never easy 
or straightforward, whether working 
with an Aboriginal urban group or in a 
remote community. Sherwood (2010) 
(herself an Indigenous researcher) 
found a common refrain amongst the 
Aboriginal people she talked with, 
was that researchers did not ‘listen’ 
and did not get the story ‘right’. As she 
underlines, being able to listen and 
hear is an active process that requires 
openness and can be discomforting. 
Another risk, according to Davey 
and Day (2008), is that of over-
identification or romanticism, and 
reifying the construct of Indigenous 
identity or reproducing stereotypes. 

For Indigenous researchers, there 
can be significant challenges and 
difficulties associated with being 

placed in a cultural brokerage role. 
Sherwood (2010) refers to tensions 
related to Indigenous researchers’ 
responsibilities to their community 
and the aim of making research a safe 
and beneficial process for Indigenous 
people, whilst working within a western 
academic environment. There is a 
lack of documented perspectives from 
community-based researchers, and 
accounts of the strengths they bring 
to the research process. Canadian 
research, however, suggests those 
who have been directly involved 
certainly have more positive attitudes 
about research than those who had 
only heard about research in the 
community (Edwards et al 2008).

Who benefits?
Academic research has certain 
values and practices that are 
continually reinforced through the 
definition and recognition of ‘experts’ 
and their role in peer review of funding 
assessments and acceptance of 
research products (Sherwood 2010). 
In many circumstances, funding 
applications and research outputs 
are still assessed in terms of scientific 
quality not social benefit (Henry et 
al 2004), although this is changing 
with the NHMRC grant guidelines 
for medical and health research 
with Indigenous communities now 
requiring applicants to demonstrate 
community engagement, capacity 
building and benefit. The question of 
benefit – short term to participants 
and to collaborators and partners – 
and longer term, to Indigenous people 
and social science is not always easy 
to determine and to agree upon, let 
alone deliver. 

Challenges of community-based 
collaborative approaches include 
the agenda for research, the power 
differentials, and ownership and 
identity of the research project, with 
political dimensions to the process 
and outcomes (Edwards et al 2008). 
Other challenges may relate to the 
scepticism and resistance from 
Indigenous gatekeepers (Davey and 
Day 2008) and as Blagg (2011) points 
out, the needs of non-Indigenous 
researchers may not be a priority in 
Indigenous communities. 

There can be different notions 
of accountability – to the funding 
body, to the university and the 

scientific community – which may 
be sometimes at odds with the need 
to be accountable and respectful of 
Indigenous cultural priorities. Davey 
and Day (2008) found this occurred 
during data collection – with the non-
Indigenous researchers seeking to 
ensure compassionate professional 
distance whilst Indigenous colleagues 
wanted to assist and counsel the 
men, mindful of the wellbeing of 
participants. Coram (2011) found that 
she was criticised for not recording 
‘negative’ observations in her 
research but she argues she could 
not retain the trust of the community 
if she did so. 

Evaluation challenges
Much of the research that Indigenous 
people have experienced relates to 
evaluations, and may be largely a 
consultation process. As Williams et al 
(2011) stress, the AIATSIS guidelines 
on Indigenous research do not deal 
specifically with evaluation, despite 
the particular challenges surrounding 
evaluations of programs and initiatives 
that involve Indigenous people. 
The common business model for 
evaluations adopted by governments 
is to contract external or independent 
groups to undertake the work with the 
specifications, including the timeline, 
determined by the contracting party. 
Collaborative and participatory 
research methodologies do not lend 
themselves to short timeframes. They 
also note that they are relatively easy 
to talk about but difficult to do. There 
are limited resources, and limited time 
to develop the trust and confidence at 
the heart of true partnerships.  

Research instruments
There may be serious flaws in 
standard research instruments 
that require adaption or redesign 
(Anderson 2008). Survey questions 
are asked slightly differently in remote 
and non-remote contexts in NATSISS 
(ABS 2010), and Blagg (2008) refers 
to the development of a community 
safety questionnaire that required 
reformulating questions about safety 
and social problems.  This initial 
work was further built upon in a large 
scale survey of community safety 
and wellbeing in remote communities 
(Shaw and d’Abbs 2011). 

In certain contexts, due regard should 
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Introduction 

Past critiques of the social sciences 
focused primarily on the identity of the 
researcher and his or her relationship 
with the ‘subject’ Indigenous person, 
but over time more sophisticated 
and practical approaches have 
emerged related to participant-
focused methodologies and design. 
More specifically, past research 
involving Indigenous people has 
been criticised as inherently biased 
and disempowering (Henry et al 
2004; Davey and Day 2008; Kidman 
2007; Sherwood 2010). Recent 
responses that seek to improve all 
forms of research practice involving 
Indigenous people in Australia and 
internationally, include funding 
for Indigenous-specific research 
institutes, dedicated funding for 
Indigenous academics and research 
networks, and ethical guidelines. 
Some of the most interesting and 
substantial Indigenous-led or informed 
research that has emerged in the 
past 20 years has often related to 
health, although such innovative 
approaches remain under-developed 
in the criminological domain. Today, 
Indigenous researchers argue the focus 
should be on working with Indigenous 
people who hold the knowledge and 

expertise of their circumstances past 
and present, and on positive change 
(Smith 1999; Sherwood 2010).

This brief provides an overview of 
innovative and exemplary research 
approaches and practice undertaken 
with and by Indigenous communities 
that is relevant to crime and justice 
research. A number of critical 
questions guided this brief, including:

• What have been the research 
topics and methods undertaken in 
Australia in recent years on justice 
issues and Indigenous people?

• What constitutes good practice 
in criminological research and 
evaluation?

• What are some of the key 
considerations when conducting 
research with Indigenous people 
and communities?

• What should constitute good 
practice and what are examples?

• What are the main practical 
challenges associated with such 
practice?

The brief is divided into four sections, 
covering research practice and 
context, ethical frameworks and review 
processes, practical constraints and 
challenges, and promising practice. 
Where appropriate, examples are 
drawn from other countries, most 
notably New Zealand and Canada.

Research practice and 
context

The research ‘business’ 
Research can be broadly divided 
into that which is investigator-driven 
and that which is policy-driven, with 
the former generating proposals 
through thesis work and academic 
interest that are submitted for funding 
whilst the latter arises primarily 
through commissioned projects and 
evaluations. Research institutions 
and funding bodies therefore play 
an important role in supporting 
locally-driven research and setting 
national priorities for research that 
incorporates Indigenous perspectives 
or supports Indigenous control or 
direction (Henry et al 2004). 

In terms of crime and justice 
research, the main sources of 
government funding and the kind of 
research questions that preoccupy 
policy makers means that much 
of the research with Indigenous 
people relies on secondary analysis 
of administrative data and national 
surveys. Driven by governmental 
agreements at the national level, in 
Australia, the focus is on monitoring 
Indigenous over-representation in 
the criminal justice system and 
evaluations of programs and 
initiatives that seek to ‘close the 
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Relatedly, research has also shown that imposing pretrial 
behavioural requirements such as abstention from drug and 
alcohol use, meeting certain people, and avoiding certain 
locations may be particularly difficult for Indigenous people 
to comply with (see eg Bartels 2019). Such conditions ‘turn 
otherwise lawful conduct into crimes, further victimizing 
people who are still not guilty of any offence’ (Shefman 
2017, np). Canadian justice systems representatives have 
observed that First Nations individuals may often plead 
guilty after being denied bail because they considered 
pretrial behavioural requirements ‘onerous’ and ‘unrealistic’ 
(Bressan & Coady 2017: 11) or because remand may stretch 
for several months, particularly in northern communities 
served by circuit courts that convene only periodically 
(Bressan & Coady 2017: 11).

For these reasons, it is especially critical that for 
Indigenous accused, bail support or treatment measures 
be individualised and their appropriateness assessed 
holistically (Bartels 2019; Bressan & Coady 2017; Willis 
2017). In addition, consideration should be paid to whether 
conditions should be attached to such measures at all. For 
instance, bail support/treatment programs and alternative 
justice programs in Australia, New Zealand, and Canada 
which are available only to individuals who plead guilty 
(Bressan & Coady 2017; NZ: Te Kōti Taiohi nd; Radke 2018; 
Willis 2017) may incentivise pleading guilty to gain access 
to such services or processes (Bressan & Coady 2017: 
10-11). Problematically, this may also have the unintended 
consequence of triggering a cycle of criminality, since:

‘an innocent accused person could be criminalized 
through pre-trial custody, and should they be charged 
with an offence in the future, they will have even less 
possibility of accessing bail’ (Canada DOJ 2018: np).

Financial bail requirements 
Finally, financial requirements for bail may pose a particular 
challenge to Indigenous criminal justice outcomes in Australia 
and New Zealand. It has been widely discussed in the 
literature that imposing financial requirements such as cash 
bail has a disproportionately adverse effect on marginalised 
communities such as Indigenous communities (see eg Doyle, 
Bains & Hopkins 2019; Liu, Nunn & Shambaugh 2018; Ouss 
& Stevenson 2020). Due to these communities’ pre-existing 
economic disadvantage, such financial requirements may 
close off access to pretrial release simply due to poverty.

Simultaneously, a core rationale for imposing financial 
requirements for bail – that is, to ensure an accused’s 
appearance – has been challenged by the data. For instance, 
in the US, a prosecutorial policy to stop requesting cash bail 
for several crimes in Philadelphia has not led to a notable 
increase in either failure to appear or recidivism (Ouss & 
Stevenson 2020: 18-23).

While the above analyses have focused specifically on cash 
bail, it stands to reason that these challenges also apply 
to the broader system of sureties imposed in Australia and 
New Zealand. Like cash bail, the imposition of sureties 
requires access to a certain level of financial means. Limited 
attention has yet been paid to the impact of imposing 
sureties in Australia and New Zealand. This is therefore 
an area warranting further consideration, as it could be 
another factor adversely affecting criminal justice outcomes, 
especially for Indigenous persons. 

Conclusion
Although Australia and New Zealand’s international law 
obligations require them to ensure a presumption of 
liberty and remand individuals only exceptionally, remand 
has steadily increased in practice. It is difficult to isolate 
the impact of remand generally let alone on Indigenous 
populations in either country. However, remand may have 
a criminogenic effect, and this is supported by international 
data: remand has been found to increase the likelihood 
of future crime, and impact minority populations including 
Indigenous people especially adversely. 

Initiatives to improve court appearance rates without 
remanding individuals is a possible alternative, as are 
pretrial support/treatment programs or abstention conditions. 
However, in each situation, there is a need to avoid imposing 
conditions so onerous that Indigenous accused struggle 
to fulfil them and thus commit offences against justice, 
triggering a cycle of criminality. Furthermore, while significant 
international literature criticises the disproportionately 
harmful impact of cash bail on minority populations, this 
could theoretically apply equally to the system of sureties in 
use in Australia and New Zealand.
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ethics approval in Australia (Graham 
2011; Kidman 2007; Sherwood 2010). 
Considerable time may be required 
to plan and develop a partnership 
or collaborative arrangement 
with Indigenous communities or 
organisations and to obtain letters 
of support from key representatives 
prior to submitting an application. For 
example, Coram (2011) describes a 
12-month application process to obtain 
approval from an ethics committee, for 
a small scale study of a community 
project involving young people. 

Based upon researchers’ reflections of 
their experiences, it is evident that there 
are often gaps between the theory of 
good research and practice (Blagg 
2011; Davey and Day 2011; Sherwood 
2010; Williams et al 2011). Despite the 
best of intentions, there are inherent 
tensions between a commitment to 
the principles of participatory and 
ethical research and the expectations 
of funding agencies and academia. 
Strict adherence to ethical guidelines 
and research protocols does not 
necessarily translate into day-to-day 
good practice. Nor may there be the 
funding, capacity and timeframe to 
allow all parties to devote the energy 
and resources to follow through on the 
ideal. 

From a non-Indigenous perspective, 
the research process can be difficult, 
subject to change and negotiation over 
time and the ceding of control and re-
orientation in thinking (Coram 2012; 
Davey and Day 2008; Nicholls 2009). 
Blagg (2011) states that researching 
in the Aboriginal domain is never easy 
or straightforward, whether working 
with an Aboriginal urban group or in a 
remote community. Sherwood (2010) 
(herself an Indigenous researcher) 
found a common refrain amongst the 
Aboriginal people she talked with, 
was that researchers did not ‘listen’ 
and did not get the story ‘right’. As she 
underlines, being able to listen and 
hear is an active process that requires 
openness and can be discomforting. 
Another risk, according to Davey 
and Day (2008), is that of over-
identification or romanticism, and 
reifying the construct of Indigenous 
identity or reproducing stereotypes. 

For Indigenous researchers, there 
can be significant challenges and 
difficulties associated with being 

placed in a cultural brokerage role. 
Sherwood (2010) refers to tensions 
related to Indigenous researchers’ 
responsibilities to their community 
and the aim of making research a safe 
and beneficial process for Indigenous 
people, whilst working within a western 
academic environment. There is a 
lack of documented perspectives from 
community-based researchers, and 
accounts of the strengths they bring 
to the research process. Canadian 
research, however, suggests those 
who have been directly involved 
certainly have more positive attitudes 
about research than those who had 
only heard about research in the 
community (Edwards et al 2008).

Who benefits?
Academic research has certain 
values and practices that are 
continually reinforced through the 
definition and recognition of ‘experts’ 
and their role in peer review of funding 
assessments and acceptance of 
research products (Sherwood 2010). 
In many circumstances, funding 
applications and research outputs 
are still assessed in terms of scientific 
quality not social benefit (Henry et 
al 2004), although this is changing 
with the NHMRC grant guidelines 
for medical and health research 
with Indigenous communities now 
requiring applicants to demonstrate 
community engagement, capacity 
building and benefit. The question of 
benefit – short term to participants 
and to collaborators and partners – 
and longer term, to Indigenous people 
and social science is not always easy 
to determine and to agree upon, let 
alone deliver. 

Challenges of community-based 
collaborative approaches include 
the agenda for research, the power 
differentials, and ownership and 
identity of the research project, with 
political dimensions to the process 
and outcomes (Edwards et al 2008). 
Other challenges may relate to the 
scepticism and resistance from 
Indigenous gatekeepers (Davey and 
Day 2008) and as Blagg (2011) points 
out, the needs of non-Indigenous 
researchers may not be a priority in 
Indigenous communities. 

There can be different notions 
of accountability – to the funding 
body, to the university and the 

scientific community – which may 
be sometimes at odds with the need 
to be accountable and respectful of 
Indigenous cultural priorities. Davey 
and Day (2008) found this occurred 
during data collection – with the non-
Indigenous researchers seeking to 
ensure compassionate professional 
distance whilst Indigenous colleagues 
wanted to assist and counsel the 
men, mindful of the wellbeing of 
participants. Coram (2011) found that 
she was criticised for not recording 
‘negative’ observations in her 
research but she argues she could 
not retain the trust of the community 
if she did so. 

Evaluation challenges
Much of the research that Indigenous 
people have experienced relates to 
evaluations, and may be largely a 
consultation process. As Williams et al 
(2011) stress, the AIATSIS guidelines 
on Indigenous research do not deal 
specifically with evaluation, despite 
the particular challenges surrounding 
evaluations of programs and initiatives 
that involve Indigenous people. 
The common business model for 
evaluations adopted by governments 
is to contract external or independent 
groups to undertake the work with the 
specifications, including the timeline, 
determined by the contracting party. 
Collaborative and participatory 
research methodologies do not lend 
themselves to short timeframes. They 
also note that they are relatively easy 
to talk about but difficult to do. There 
are limited resources, and limited time 
to develop the trust and confidence at 
the heart of true partnerships.  

Research instruments
There may be serious flaws in 
standard research instruments 
that require adaption or redesign 
(Anderson 2008). Survey questions 
are asked slightly differently in remote 
and non-remote contexts in NATSISS 
(ABS 2010), and Blagg (2008) refers 
to the development of a community 
safety questionnaire that required 
reformulating questions about safety 
and social problems.  This initial 
work was further built upon in a large 
scale survey of community safety 
and wellbeing in remote communities 
(Shaw and d’Abbs 2011). 

In certain contexts, due regard should 
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Introduction 

Past critiques of the social sciences 
focused primarily on the identity of the 
researcher and his or her relationship 
with the ‘subject’ Indigenous person, 
but over time more sophisticated 
and practical approaches have 
emerged related to participant-
focused methodologies and design. 
More specifically, past research 
involving Indigenous people has 
been criticised as inherently biased 
and disempowering (Henry et al 
2004; Davey and Day 2008; Kidman 
2007; Sherwood 2010). Recent 
responses that seek to improve all 
forms of research practice involving 
Indigenous people in Australia and 
internationally, include funding 
for Indigenous-specific research 
institutes, dedicated funding for 
Indigenous academics and research 
networks, and ethical guidelines. 
Some of the most interesting and 
substantial Indigenous-led or informed 
research that has emerged in the 
past 20 years has often related to 
health, although such innovative 
approaches remain under-developed 
in the criminological domain. Today, 
Indigenous researchers argue the focus 
should be on working with Indigenous 
people who hold the knowledge and 

expertise of their circumstances past 
and present, and on positive change 
(Smith 1999; Sherwood 2010).

This brief provides an overview of 
innovative and exemplary research 
approaches and practice undertaken 
with and by Indigenous communities 
that is relevant to crime and justice 
research. A number of critical 
questions guided this brief, including:

• What have been the research 
topics and methods undertaken in 
Australia in recent years on justice 
issues and Indigenous people?

• What constitutes good practice 
in criminological research and 
evaluation?

• What are some of the key 
considerations when conducting 
research with Indigenous people 
and communities?

• What should constitute good 
practice and what are examples?

• What are the main practical 
challenges associated with such 
practice?

The brief is divided into four sections, 
covering research practice and 
context, ethical frameworks and review 
processes, practical constraints and 
challenges, and promising practice. 
Where appropriate, examples are 
drawn from other countries, most 
notably New Zealand and Canada.

Research practice and 
context

The research ‘business’ 
Research can be broadly divided 
into that which is investigator-driven 
and that which is policy-driven, with 
the former generating proposals 
through thesis work and academic 
interest that are submitted for funding 
whilst the latter arises primarily 
through commissioned projects and 
evaluations. Research institutions 
and funding bodies therefore play 
an important role in supporting 
locally-driven research and setting 
national priorities for research that 
incorporates Indigenous perspectives 
or supports Indigenous control or 
direction (Henry et al 2004). 

In terms of crime and justice 
research, the main sources of 
government funding and the kind of 
research questions that preoccupy 
policy makers means that much 
of the research with Indigenous 
people relies on secondary analysis 
of administrative data and national 
surveys. Driven by governmental 
agreements at the national level, in 
Australia, the focus is on monitoring 
Indigenous over-representation in 
the criminal justice system and 
evaluations of programs and 
initiatives that seek to ‘close the 
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ethics approval in Australia (Graham 
2011; Kidman 2007; Sherwood 2010). 
Considerable time may be required 
to plan and develop a partnership 
or collaborative arrangement 
with Indigenous communities or 
organisations and to obtain letters 
of support from key representatives 
prior to submitting an application. For 
example, Coram (2011) describes a 
12-month application process to obtain 
approval from an ethics committee, for 
a small scale study of a community 
project involving young people. 

Based upon researchers’ reflections of 
their experiences, it is evident that there 
are often gaps between the theory of 
good research and practice (Blagg 
2011; Davey and Day 2011; Sherwood 
2010; Williams et al 2011). Despite the 
best of intentions, there are inherent 
tensions between a commitment to 
the principles of participatory and 
ethical research and the expectations 
of funding agencies and academia. 
Strict adherence to ethical guidelines 
and research protocols does not 
necessarily translate into day-to-day 
good practice. Nor may there be the 
funding, capacity and timeframe to 
allow all parties to devote the energy 
and resources to follow through on the 
ideal. 

From a non-Indigenous perspective, 
the research process can be difficult, 
subject to change and negotiation over 
time and the ceding of control and re-
orientation in thinking (Coram 2012; 
Davey and Day 2008; Nicholls 2009). 
Blagg (2011) states that researching 
in the Aboriginal domain is never easy 
or straightforward, whether working 
with an Aboriginal urban group or in a 
remote community. Sherwood (2010) 
(herself an Indigenous researcher) 
found a common refrain amongst the 
Aboriginal people she talked with, 
was that researchers did not ‘listen’ 
and did not get the story ‘right’. As she 
underlines, being able to listen and 
hear is an active process that requires 
openness and can be discomforting. 
Another risk, according to Davey 
and Day (2008), is that of over-
identification or romanticism, and 
reifying the construct of Indigenous 
identity or reproducing stereotypes. 

For Indigenous researchers, there 
can be significant challenges and 
difficulties associated with being 

placed in a cultural brokerage role. 
Sherwood (2010) refers to tensions 
related to Indigenous researchers’ 
responsibilities to their community 
and the aim of making research a safe 
and beneficial process for Indigenous 
people, whilst working within a western 
academic environment. There is a 
lack of documented perspectives from 
community-based researchers, and 
accounts of the strengths they bring 
to the research process. Canadian 
research, however, suggests those 
who have been directly involved 
certainly have more positive attitudes 
about research than those who had 
only heard about research in the 
community (Edwards et al 2008).

Who benefits?
Academic research has certain 
values and practices that are 
continually reinforced through the 
definition and recognition of ‘experts’ 
and their role in peer review of funding 
assessments and acceptance of 
research products (Sherwood 2010). 
In many circumstances, funding 
applications and research outputs 
are still assessed in terms of scientific 
quality not social benefit (Henry et 
al 2004), although this is changing 
with the NHMRC grant guidelines 
for medical and health research 
with Indigenous communities now 
requiring applicants to demonstrate 
community engagement, capacity 
building and benefit. The question of 
benefit – short term to participants 
and to collaborators and partners – 
and longer term, to Indigenous people 
and social science is not always easy 
to determine and to agree upon, let 
alone deliver. 

Challenges of community-based 
collaborative approaches include 
the agenda for research, the power 
differentials, and ownership and 
identity of the research project, with 
political dimensions to the process 
and outcomes (Edwards et al 2008). 
Other challenges may relate to the 
scepticism and resistance from 
Indigenous gatekeepers (Davey and 
Day 2008) and as Blagg (2011) points 
out, the needs of non-Indigenous 
researchers may not be a priority in 
Indigenous communities. 

There can be different notions 
of accountability – to the funding 
body, to the university and the 

scientific community – which may 
be sometimes at odds with the need 
to be accountable and respectful of 
Indigenous cultural priorities. Davey 
and Day (2008) found this occurred 
during data collection – with the non-
Indigenous researchers seeking to 
ensure compassionate professional 
distance whilst Indigenous colleagues 
wanted to assist and counsel the 
men, mindful of the wellbeing of 
participants. Coram (2011) found that 
she was criticised for not recording 
‘negative’ observations in her 
research but she argues she could 
not retain the trust of the community 
if she did so. 

Evaluation challenges
Much of the research that Indigenous 
people have experienced relates to 
evaluations, and may be largely a 
consultation process. As Williams et al 
(2011) stress, the AIATSIS guidelines 
on Indigenous research do not deal 
specifically with evaluation, despite 
the particular challenges surrounding 
evaluations of programs and initiatives 
that involve Indigenous people. 
The common business model for 
evaluations adopted by governments 
is to contract external or independent 
groups to undertake the work with the 
specifications, including the timeline, 
determined by the contracting party. 
Collaborative and participatory 
research methodologies do not lend 
themselves to short timeframes. They 
also note that they are relatively easy 
to talk about but difficult to do. There 
are limited resources, and limited time 
to develop the trust and confidence at 
the heart of true partnerships.  

Research instruments
There may be serious flaws in 
standard research instruments 
that require adaption or redesign 
(Anderson 2008). Survey questions 
are asked slightly differently in remote 
and non-remote contexts in NATSISS 
(ABS 2010), and Blagg (2008) refers 
to the development of a community 
safety questionnaire that required 
reformulating questions about safety 
and social problems.  This initial 
work was further built upon in a large 
scale survey of community safety 
and wellbeing in remote communities 
(Shaw and d’Abbs 2011). 

In certain contexts, due regard should 

Lowenkamp CT, VanNostrand M & Holsinger A 2013. 
The hidden costs of pretrial detention. Houston: Arnold 
Foundation. https://craftmediabucket.s3.amazonaws.com/
uploads/PDFs/LJAF_Report_hidden-costs_FNL.pdf.

Nadesu A 2008. Reconviction patterns of released prisoners: 
A 48-months follow-up analysis. Wellington: New Zealand 
Department of Corrections. https://www.corrections.
govt.nz/__data/assets/pdf_file/0014/10706/Recidivism_
Report2008.pdf. 

New Zealand. Ministry of Justice 2018. Flows in New 
Zealand’s justice system: Compiled by the Sector Analysis 
and Modelling Team - Ministry of Justice. Wellington: MOJ. 
https://www.justice.govt.nz/assets/Documents/Publications/
Flows-in-the-Justice-System.pdf. 

New Zealand. Statistics 2020a. Annual sentenced prisoner 
population for the latest fiscal years.http://nzdotstat.stats.
govt.nz/wbos/Index.aspx?DataSetCode=TABLECODE7322.

New Zealand. Statistics 2020b. 2018 Census ethnic groups 
dataset. https://www.stats.govt.nz/information-releases/2018-
census-ethnic-groups-dataset.

New Zealand. Te Kōti Taiohi nd. Rangatahi courts & Pasifika 
courts.https://youthcourt.govt.nz/about- youth-court/rangatahi-
courts-and-pasifika-courts/.

Ouss A & Stevenson M 2020. Bail, jail and pretrial 
misconduct: The influence of prosecutors. George Mason 
Legal Studies Research Paper No. LS 19-08.  
https://ssrn.com/abstract=3335138.

Payne J 2007. Recidivism in Australia: Findings and 
future research. Research and public policy series no. 80. 
Canberra: Australian Institute of Criminology.  
https://aic.gov.au/publications/rpp/rpp80.

Radke A 2018. Women’s Yarning Circles: A gender-
specific bail program in one Southeast Queensland 
Indigenous sentencing court, Australia. Australian Journal of 
Anthropology 29(1): 53-69. 
https://doi.org/10.1111/taja.12263.

RCAIDIC 1991. National Report. Canberra: AGPS. 
http://www.austlii.edu.au/au/other/IndigLRes/rciadic/national/
vol5/5.html#Heading18.

UN Human Rights Committee 2014. General Comment No. 
35: Article 9 (Liberty and security of person). UN Doc. No. 
CCPR/C/GC/35. Geneva: United Nations.
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?

UN General Assembly 1966. International Covenant on Civil 
and Political Rights. UN Treaty Series, vol. 999, p. 171. 16 
Dec. https://www.ohchr.org/EN/ProfessionalInterest/Pages/
CCPR.aspx.

United Nations Office of the High Commissioner for Human 
Rights 2003. Human rights in the administration of justice. 
Professional Training Series No: 9. UN: Geneva. 
https://www.ohchr.org/EN/PublicationsResources/Pages/
TrainingEducationtwo.aspx. 

United Nations Office of the High Commissioner for Human 
Rights 2019. The Working Group on Arbitrary Detention. 
Fact sheet 26. UN: Geneva.  https://www.ohchr.org/
Documents/Issues/Detention/FactSheet26.pdf.

VanNostrand M & Keebler G 2009. Pretrial risk assessment 
in the Federal Court. Federal Probation: A Journal of 
Correctional Philosophy and Practice 73(2): np.

Walters L 2019. Remand population hits all-time high. 
Newsroom. 20 Sep. 
https://www.newsroom.co.nz/2019/09/20/818196/remand-
population-hits-all-time-high. 

Weatherburn D, Snowball L & Hunter B 2006. The economic 
and social factors underpinning Indigenous contact with 
the justice system: Results from the 2002 NATSISS survey. 
Crime and justice bulletin no 104. Sydney: NSW Bureau of 
Crime Statistics and Research.
https://www.bocsar.nsw.gov.au/Publications/CJB/cjb104.pdf

Willis M 2017. Bail support: A review of the literature. Australian 
Institute of Criminology Research Report 4. AIC: Canberra. 
https://www.researchgate.net/publication/324908575_Bail_
support_A_review_of_the_literature.

8

I n d i g e n o u s  J u s t i c e  C l e a r i n g h o u s e
Kidman J 2007. Engaging with Māori 
communities: An exploration of some 
tensions in the mediation of social 
sciences research. Tihei Oreore 
Monograph Series. Auckland: Ngā 
Pae o te Māramatanga, University of 
Auckland. http://www.maramatanga.

Kidman.pdf
Kovach M 2010. Conversational 
method in Indigenous research. First 
Peoples Child and Family Review 
5(1): 40-48
Laycock A, Walker D, Harrison N and 
Brands J 2009. Supporting Indigenous 
researchers: a practical guide for 
supervisors. Darwin: Cooperative 
Research Centre for Aboriginal Health.
http://www.lowitja.org.au/sites/default/

Laycock A, Walker D, Harrison N 
and Brands J 2011. Researching 
Indigenous health: a practical guide 
for researchers. Melbourne: Lowitja 
Institute. http://www.lowitja.org.au/
lowitja-publishing/L009
Lovell J, Armstrong AM, Inkamala 
M, Lechleitner A and Fisher S 2012. 
Final report: strengthening community 
research in remote service delivery 
at Ntaria. A report produced for the 
Australian Government by Ninti One 
Limited, Alice Springs. http://www.
nintione.com.au/resource/Ntaria_
FaHCSIA_ProjectReportFinal.pdf
McCausland R and Vivian A 2009. 
Factors affecting crime rates in 
Indigenous communities in NSW: 
a pilot study in Wilcannia and 
Menindee. Community Report. 
Jumbunna House of Learning, 
Sydney: University of Technology. 
http://www.jumbunna.uts.edu.au/pdfs/

Morgan A and Louis E 2010. 
Evaluation of the Queensland 

. Technical 
and background paper series 
no. 39. Canberra: Australian 
Institute of Criminology. http://
www.aic.gov.au/documents/9/

C/3/%7B9C3FF400-3995-472B-B442-
789F892CFC36%7Dtbp039.pdf
National Health and Medical Research 
Council 2003. Values and Ethics 
- Guidelines for Ethical Conduct
in Aboriginal and Torres Strait
Islander Health Research. Canberra:
Commonwealth of Australia. http://

publications/attachments/e52.pdf
National Health and Medical Research 
Council, the Australian Research 
Council and Universities Australia 
(NHMRC et al) 2007a. Australian 
Code for the Responsible Conduct 
of Research. Canberra: Australian 
Government. http://www.nhmrc.

attachments/r39.pdf
National Health and Medical Research 
Council, Australian Research Council 
and Australian Vice-Chancellors’ 
Committee (NHMRC et al) 2007b. 
National Statement on Ethical Conduct 
in Human Research. Canberra: 
Commonwealth of Australia. http://

publications/attachments/e35.pdf
Nicholls R 2009. Research and 

methods. International journal of social 
research methodology 12(2): 117-126
Orr M, Kenny P, Gorey IN, Mir A, 
Cox E, Wilson J 2009. Aboriginal 
Knowledge and Intellectual Property 
Protocol: Community Guide. 
Alice Springs: Desert Knowledge 
Cooperative Research Centre. http://

Aboriginal-Knowledge-and-IP-
Protocol-Community-Guide.pdf
Pilkington J 2009. Aboriginal 
communities and the police’s 
Taskforce Themis: case studies in 
remote Aboriginal community policing 
in the Northern Territory. Darwin: North 
Australian Aboriginal Justice Agency 
Pyett P, Waples-Crowe P and van 
der Sterren A 2009. Engaging with 

Aboriginal communities in an urban 
context: some practical suggestions 
for the public health researchers. 
Australian and New Zealand Journal 
of Public Health 33(1): 51-41
Shaw G and d’Abbs P 2011. 
Community safety and wellbeing 
research study: A consolidated report. 
Canberra: Department of Families, 
Housing, Community Services and 
Indigenous Affairs
Sherwood J 2010. Do no harm: 
decolonising Aboriginal health 
research. PhD thesis, University of 
New South Wales
Smith L T 1999. Decolonizing 
methodologies: Research and 
Indigenous Peoples. Dunedin: 
University of Otago Press
Social Policy Evaluation and 
Research Committee and Aotearoa 
New Zealand Evaluation Association 
(SPEaR and ANZEA) 2007. Report 
on the SPEaR Best Practice Māori 
Guidelines Hui 2007. http://www.spear.
govt.nz/documents/good-practice/

Social Policy Evaluation and Research 
Committee 2008. SPEaR Good 
Practice Guidelines 2008. http://
www.spear.govt.nz/good-practice/
statement-purpose.html 
Taylor N and Putt J 2007. Adult sexual 
violence in Indigenous and culturally 
and linguistically diverse communities 
in Australia. Trends & Issues in Crime 
and Criminal Justice no.345. http://aic.
gov.au/publications/current%20series/
tandi/341-360/tandi345/view%20
paper.html
Tuhiwai Smith L and Cram F 1997. An 
evaluation of the Community Panel 
Diversion Pilot Programme. Report 
commissioned by the NZ Crime 
Prevention Unit, Auckland Uniservices
Williams, E, Guenther, J and Arnott, 
A 2011. Beyond informed consent: 
how is it possible to ethically evaluate 
Indigenous programs? Paper to the 
NARU Public Seminar Series, Darwin, 
23 November 

ISSN 1837-6223 (print) © 2013 Indigenous Justice Clearinghouse. 

You may copy, distribute, display, download and otherwise freely deal with this work for any purpose, provided that you attribute the Indigenous 
Justice Clearinghouse as the owner.  However, you must obtain permission if you wish to (a) charge others for access to the work (other than 
at cost), (b) include the work in advertising or a product for sale, or (c) modify the work. 

While every effort has been made to ensure that this document is correct at the time of printing, the Indigenous Justice Clearinghouse, its 
agents and employees, disclaim any and all liability to any person in respect of anything done or omitted to be done in reliance or upon the 
while or any part of this document. 

This information can be provided in alternative formats such as braille, audiotape, large print or computer disk. Please contact the Indigenous 
Justice Clearinghouse by phone: (02) 8346 1743 (voice) or National Relay Service TTY or Voice call 133 677 or speak and listen 1300 555 727 
(for people who are deaf or have a speech impairment) or email ijc@justice.nsw.gov.au 

A series of Research Briefs designed to bring research findings to policy makers

Conducting research with Indigenous people 
and communities
 Brief 15, January 2013
Dr Judy Putt
Written for the Indigenous Justice Clearinghouse

Introduction 

Past critiques of the social sciences 
focused primarily on the identity of the 
researcher and his or her relationship 
with the ‘subject’ Indigenous person, 
but over time more sophisticated 
and practical approaches have 
emerged related to participant-
focused methodologies and design. 
More specifically, past research 
involving Indigenous people has 
been criticised as inherently biased 
and disempowering (Henry et al 
2004; Davey and Day 2008; Kidman 
2007; Sherwood 2010). Recent 
responses that seek to improve all 
forms of research practice involving 
Indigenous people in Australia and 
internationally, include funding 
for Indigenous-specific research 
institutes, dedicated funding for 
Indigenous academics and research 
networks, and ethical guidelines. 
Some of the most interesting and 
substantial Indigenous-led or informed 
research that has emerged in the 
past 20 years has often related to 
health, although such innovative 
approaches remain under-developed 
in the criminological domain. Today, 
Indigenous researchers argue the focus 
should be on working with Indigenous 
people who hold the knowledge and 

expertise of their circumstances past 
and present, and on positive change 
(Smith 1999; Sherwood 2010).

This brief provides an overview of 
innovative and exemplary research 
approaches and practice undertaken 
with and by Indigenous communities 
that is relevant to crime and justice 
research. A number of critical 
questions guided this brief, including:

• What have been the research 
topics and methods undertaken in 
Australia in recent years on justice 
issues and Indigenous people?

• What constitutes good practice 
in criminological research and 
evaluation?

• What are some of the key 
considerations when conducting 
research with Indigenous people 
and communities?

• What should constitute good 
practice and what are examples?

• What are the main practical 
challenges associated with such 
practice?

The brief is divided into four sections, 
covering research practice and 
context, ethical frameworks and review 
processes, practical constraints and 
challenges, and promising practice. 
Where appropriate, examples are 
drawn from other countries, most 
notably New Zealand and Canada.

Research practice and 
context

The research ‘business’ 
Research can be broadly divided 
into that which is investigator-driven 
and that which is policy-driven, with 
the former generating proposals 
through thesis work and academic 
interest that are submitted for funding 
whilst the latter arises primarily 
through commissioned projects and 
evaluations. Research institutions 
and funding bodies therefore play 
an important role in supporting 
locally-driven research and setting 
national priorities for research that 
incorporates Indigenous perspectives 
or supports Indigenous control or 
direction (Henry et al 2004). 

In terms of crime and justice 
research, the main sources of 
government funding and the kind of 
research questions that preoccupy 
policy makers means that much 
of the research with Indigenous 
people relies on secondary analysis 
of administrative data and national 
surveys. Driven by governmental 
agreements at the national level, in 
Australia, the focus is on monitoring 
Indigenous over-representation in 
the criminal justice system and 
evaluations of programs and 
initiatives that seek to ‘close the 
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i The term Indigenous is used, respectfully, in this Brief to refer to First Nations peoples of both Australia and New Zealand, recognising the considerable diversity that exists both 
within and between different groups.

ii For example, the Reintegration Puzzle is an annual conference which rotates across Australia and New Zealand to provide opportunities to hear the latest information concerning 
programs and services which aim to assist people to successfully reintegrate back into the community after prison. See http://www.reintegrationpuzzle.com.au
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