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The Koori Court model that has been established in Victoria in 2002 arose as a direct consequence of the Victorian Aboriginal Justice Agreement, which was designed to ensure, among other things, greater Indigenous involvement in the justice system and the integration of the government service provision to the Indigenous community.  The pilot program for the Koori Courts was conducted at two locations, commencing at Shepparton in rural Victoria in October 2002 and at the metropolitan location of Broadmeadows in April 2003.  A review was commissioned of the Courts in the pilot program from their dates of commencement to October 2004.  This paper considers the main findings of the review and draws from a number of case studies to reflect upon the potential of the Koori Courts to achieve a form of therapeutic jurisprudence. Rather than focusing upon the process within the Court, the paper examines the conditions which need to exist to ensure that the sentencing dispositions framed by the Court will be successful. 

The Development of Therapeutic Jurisprudence

In recent years there has developed a body of literature which analyses the operation of a new form of courts, and which departs from the narrow consideration of the legal issues, seeking instead to engage with the underlying causes or issues that have brought the individual before the court.  The phrase “problem solving courts” has been coined for these courts which variously deal with mental health problems, domestic violence issues or offences involving drug addicts (Winick, 2003a).  The new problem solving courts may be characterised by greater levels of informality and adaptations in courtroom procedures and process but most importantly there is an engagement with the principles of therapeutic jurisprudence (Nolan, 2003). 

David Wexler (1991, at 8) defines therapeutic jurisprudence as “the study of the role of the law as a therapeutic agent” which recognizes the capacity of the law, as a social agent, to produce both therapeutic and anti-therapeutic outcomes.  Wexler (1991, at 19) has further identified four distinct overlapping areas of inquiry in therapeutic jurisprudence, including the role of the law in producing psychological dysfunction, the therapeutic aspects of legal rules and legal procedures and the therapeutic aspects of judicial and legal roles. 

The potential for courts such as the Koori Court to respond to the needs of Indigenous communities in a way that is consistent with the objects of therapeutic jurisprudence is evidenced in the fact that such initiatives have been developed in a number of jurisdictions throughout Australia (Harris, 2004; Marchetti and Daly, 2004).  In a similar vein a report prepared for the National Judicial Institute in Canada recognized that:
Members of Aboriginal communities –overrepresented in our courts and in our jails – have advocated for a judicial system that both considers the complex social, economic and cultural factors that cause Aboriginal people to be in conflict with the law and that takes a healing approach to sentencing (Goldberg, 2005, at 1).

The creation of the Koori Courts can be viewed at one level as an attempt to remedy the role of the law in producing psychological and social dysfunction within Indigenous communities around Australia.  This dysfunction is evidenced by the fact that in 2002 an Indigenous person in Victoria was 12.5 times more likely than a non-Indigenous person to be imprisoned (Australian Bureau of Statistics, 2004b).  Rather than continuing the retributive cycle of imprisonment and offending, the Koori Courts seek to incorporate a cultural dimension into sentencing, so as to address the underlying causes of criminality in the individual. 

While there has been enthusiastic embracing of therapeutic jurisprudence in numerous areas of the law, this is not to suggest that it is accepted uncritically amongst either legal academics or practitioners.  The common response tends to equate therapeutic jurisprudence with a re-badging of previous models or as a get soft approach to crime. In a scathing critique, for example, Hoffman criticises the TJ movement as possessing a “New Age pedigree”, and for being both anti-intellectual and “wholly ineffective” (Hoffman, 2002).  The introduction of the Koori Court was met with a similar cynicism in some quarters, with the most oft repeated criticism being that the Koori Court constituted a “soft option” in sentencing.  Despite the criticisms, the fact that Indigenous communities in Victoria and throughout Australia feel alienated and oppressed by the legal system at every stage is an indication that there is clearly a need to try something different to reduce the levels of Indigenous over-representation in the nation’s prison cells and police lock-ups. 

Establishment of the Koori Court

In April 2002 the Victorian government enacted legislation creating a Koori Court division of the Magistrates Court of Victoria: Magistrates’ Court (Koori Court) Act 2002.  The Koori Court model arose as an initiative of the Victorian Aboriginal Justice Agreement (VAJA), which was an agreement concluded in June 2000 between various State Government departments and a number of key Victorian Koori organisations.  The VAJA was, in turn, a response to the issues and recommendations raised by the Royal Commission into Aboriginal Deaths in Custody. Under the legislative provisions an Indigenous defendant pleading guilty to a matter in the Magistrates’ Court may choose to have their matter heard before the Koori Court.  The Koori Court therefore operates as a sentencing court, with the same range of sentencing options as the mainstream Magistrates’ Court and it can hear the same range of offences, save for sexual offences and family violence matters (s 4F(1)(b)(i)(ii)).  These particular offences were excluded after a period of consultation with representatives from the Indigenous community.  Importantly the Koori Court also provides for the presiding Magistrate to sit with two Aboriginal Elders or respected persons, the purpose of which is to provide greater participation by the Aboriginal community in the sentencing process (s 1(b)). 

The newly created Koori Courts were trialed in two locations as part of a pilot program, with the original legislation having a sunset clause of 1 July 2005 (s 2(3)).  The first Court commenced sitting in October 2002 and was located in the township of Shepparton, which has the largest Koori population outside metropolitan Melbourne.  The second Koori Court commenced operation in April 2003 in the Broadmeadows Magistrates’ Court in a western suburb of Melbourne.  An independent evaluation was conducted into the operation of these two Koori Courts between the period from November 2002 and November 2004.  During the course of the evaluation a third Koori Court also commenced operation, in the Warrnambool Magistrates’ Court in south-western Victoria, although this Court was excluded from the review of the pilot program. 

While the newly created Koori Courts embody many of the traits of ‘problem solving courts’ and, it will be argued in this article, exemplify the main aspects of therapeutic jurisprudence it is important to stress that the Koori Courts were not created to give effect to such theories or models.  It should be reiterated that the Koori Court developed as a response to the specific circumstances of the Indigenous communities in first Shepparton and then later at Broadmeadows.  While the development of an appropriate process was important, it was driven by the knowledge and aspirations of the local Indigenous community working in concert with representatives from the Department of Justice, members of the magistracy and representatives from community organizations, police and community corrections.

Therapeutic Aspects of Legal Rules and Legal Procedures in the Koori Court

The experience for offenders who appear before the mainstream Magistrates’ Court (and indeed most courts) can be both alienating and disempowering.  Matters are dealt with in an expedited fashion and there is little if any possibility for the offender to offer an account of what is important to them, in the chain of events that ultimately brought them before the court. 

The provisions of the Koori Court legislation specifically require that its jurisdiction be exercised with as little formality and technicality as possible (s 4D(4)).  The Act also requires that the proceedings within the Koori Court division must be conducted in such a way as to make it comprehensible to the defendant, the defendant’s family members and any other member of the Aboriginal community present within the courtroom (s 4D(5)).  The informality that is contained within the Koori Court legislation is also manifested in the courtroom itself, with the proceedings being conducted around an oval table.  Most significantly this brings the presiding Magistrate to the same level as the offender and other parties, and the proceedings are conducted in a room where the Aboriginal and Torres Strait Islander flags are displayed together with the Australian flag (Auty et al, 2005). 

While the Koori Court remains a division of the Magistrates’ Court, in sentencing offenders the court may consider statements from either Aboriginal elders or respected person.  The Court can also take into account material, either in the form of an oral statement or a submission, from a range of persons, including the Koori Court Officer, staff from community corrections or a health service provider, the victim of the offence, a family member of the defendant and anyone else deemed appropriate: Magistrates Court (Koori Court) Act 2002 s4G (2), (3). 

One of the consistent criticisms levelled at the operation of the court system, both in formal and informal forums, is the extent to which the participants (and particularly the defendants) are denied a voice.  While the law may have historically demonstrated an incapacity or unwillingness to allow the everyday into the court’s official discourse, when such voices are allowed into the narrative the consequences can be of a profoundly therapeutic nature.  As Conley and O’Barr note: “the opportunity to have one’s voice heard can have a profound impact on the litigant’s sense of personal well-being and satisfaction with the system” (Conley and O’Barr, 1990, at 174).  The importance of being able to give their account of events was one factor which was consistently commented upon in the review conducted of the Koori Court Pilot Program.  One offender observed, for example, that:

I was quite impressed that I had the opportunity to be able to sit down at the table with the Judge and people and my mother, it’s not very often that people will let you speak and you can communicate directly (Harris, forthcoming, at 94).

It is important to note that the Koori Court is not simply about offenders being given the opportunity to speak in the court. The Koori Court is, as Magistrate Dr Auty puts it, essentially a sentencing conversation, which she describes in the following terms:
…the defendant is asked what they would like to say to the elder about what’s transpired, the process is such that people are respected, they are afforded the respect due to them…and it’s a two-way thing because of course family members who come along…also feel that they can discuss matters with the elders (The Law Report, 2004).

While the common practice in magistrates Court matters might be the occlusion of the voice of the defendant, the Koori Court initiates a conversation between the parties around the table, but specifically between the defendant and the Magistrate, the Elders and the defendant and the Magistrate and the Elders.  While these are the main currents of conversation it is not uncommon for an Aboriginal elder or a representative of the local Co-operative, seated in the body of the court, to offer comment or offer some testimony to the background of the offender.  The statements made by community members are also crucial in the eyes of many of the offenders to give validity to the court proceedings.  One offender couched it in the terms that:

It means a whole lot more to be given directions about your future life path from a person who is an elder of your community and has a better understanding of the shoes us blackfellas walk in. (Harris, forthcoming, at 94)  

Therapeutic Aspects of Judicial and Legal Roles in the Koori Court

The Judicial Role
There are a number of substantial hurdles that must be addressed in any consideration of the therapeutic aspects of judicial and legal roles.  The primary obstacle is clearly the commitment of the parties to the notion of therapeutic jurisprudence, to not only allow the amended rules and procedures but to accord due weight to a different way of doing things.  This is most succinctly put by Magistrate Jelena Popovic when she argues that: 
judicial officers need to be persuaded that therapeutic jurisprudence is a legitimate jurisprudential technique which is complementary to traditional law and does not demean the status of the officer nor detract from the authority of the law (Popovic, 2003). 
The instances where the Koori Court has been most effective are where the judicial officer has demonstrated the ability and desire to share their authority with the Elders and to even defer to them in an obvious and public fashion on matters of cultural concerns.  The qualities that make for an effective judicial officer in a problem-solving court have been excellently summarized in a publication by the Canadian National Judicial Institute include such things as empathy, respect, active listening, clarity, a positive focus and non-paternalism (Goldberg, 2005, at 9-16).  

While the Koori Court may be innovative in respect to legal procedure and rules and there may be a transformation in the roles of the judicial officers and lawyers, it is not sufficient that the Koori Court simply makes sufficient space for Aboriginal voices to be heard.  This of itself may be therapeutic, but it is important to consider how the presiding judicial officer responds to such voices.  If the statements of the defendant and the Elders are made, but then effectively discounted, there is a very real danger that the operation of the court may prove to be anti-therapeutic.  In examining the court room discourse of fourteen judges in informal courts Conley & O’Barr (1990 at 82) reflected on the unexpected finding as to the variability of their approach, in contrast to the “prevailing popular and legal views of the law as neutral, invariant and consistently oriented around a set of legal principles.” 

The point to be gleaned from Conley and O’Barr’s observations is that, even where the judges espouse a dedication to the therapeutic nature of the Koori Court, a question may remain as to whether they are accepting of the therapeutic possibilities of the Koori Court or have the requisite skills to be able to give effect to such therapeutic goals.  A judge who is what Conley and O’Barr (1990, at 58) might term “rule oriented” may, for example, sit in a Koori Court matter and hear the evidence but feel unable, or unwilling, to deviate from the usual process of decision-making predicated upon legal rules.  One possible consequence of this is that it may produce anti-therapeutic outcomes when the expectations of the defendant are not met by the outcome of the proceedings.  The question as to whether courts such as the Koori Court (which might be termed “specialist courts”) require specialist judges has prompted Rottman to conclude that “special knowledge and special personal attributes are needed to be a judicial problem-solver” (Rottman, 2002). In respect of the Koori Courts it would seem clear that it is essential that the judicial officers sitting in the Court have some degree of knowledge of Indigenous communities and issues and that not all Magistrates will be suited to hearing matters in the Koori Court.

The development of the Koori Court has also demonstrated that judicial officers need to have a degree of flexibility with regard to the nature of orders that are made and the time-frame for the finalization of matters that this may entail.  Traditionally the work of the Magistrate is confined to the sentencing phase, however in the Koori Court there is the potential for greater judicial supervision of offenders.  This is not to infer that the role of corrections is subsumed by the judicial officer, but rather that the magistrate may continue to have a more comprehensive involvement in monitoring compliance by the offender.  

In the Broadmeadows Koori court the magistrates have, on occasion, received notification from the office of corrections that an offender is in danger of being breached for failure to comply with their order.  On a number of occasions the Magistrate has then required that the offender re-appear before the court to receive a warning. It should be noted, however, that this degree of judicial supervision is not without its critics.  Within the Koori Court the use of deferred sentencing has been utilized to allow offenders to undertake the appropriate treatment program.  Interestingly Wexler (2004) has recently argued for an extension of the judicial role to the post-sentence phase for offenders, based upon the Spanish Juez de Vigilancia Penitenciaria.  There would appear, however, to be little support amongst the judicial officers surveyed in the Koori Court division for the extension of their involvement with offenders beyond that which is currently provided for in the legislation.

The Role of the Lawyer
While the role of the judicial officers in Koori Court proceedings is arguably more amenable to change, the position of the lawyer is more contentious.  In the changed procedures there is still provision for the lawyer to make a statement to the court and to make a submission with respect to an appropriate sentence.  The subsequent proceedings, with the Elders and Respected persons engaging in a conversation with the offender, may see the lawyer assume a less prominent role.  As one representative of the Victorian Aboriginal Legal Service commented:
[I]t has much more meaning coming from those people and the court can sort of see whether they’re really genuine or not. But after things kick off I must admit you do find yourself sitting back and it happens around you. But that’s fine…you’re empowering the community to speak for themselves (Harris, forthcoming, at 50). 

Up to this point it can be argued that the work of the lawyer in the Koori Court can be consistent with the traits of what Mills has termed “affective lawyering”, where the practitioner “deliberately embraces the emotional dimensions of the dynamic between lawyer and client.” (Mills, 2000, at 426)  It is when the Koori Court reaches the sentencing phase that there emerges the possibility for the lawyer to feel a conflict between their obligations to the client and the potential for maximum therapeutic benefits for that client.  Where sentencing of an offender is deferred so as to allow them to undertake an appropriate treatment program it may be argued that they are receiving a more onerous sentence than might have been the case in the mainstream Magistrates’ Court.  The characterization of the sentence as more onerous might be based upon the fact that there is a higher level of judicial supervision and also that the matter is not concluded as quickly.1 If the over-riding imperative for the lawyer is to ensure that their client receives the minimum (and least onerous) sentence possible then the possible therapeutic benefits of accepting an intensive community based order may present a dilemma for the legal representative.  The resolution of this dilemma is dealt with, however, in treating the decision of the offender as being one of informed consent.  So long as the lawyer apprises the offender of the possible consequences of their choice then it remains the decision of the offender.  In this there is further affirmation of the therapeutic nature of proceedings, by allowing the defendant a level of self-determination that might otherwise be absent from their lives. 

Other Roles in the Koori Court
While the focus in therapeutic jurisprudence may be upon how it transforms the performance of judicial and legal roles within the Koori Court, it is also important to focus upon the other parties that provide the knowledge and support for such transformation to occur.  Indeed Winick acknowledges the extent to which the participation of various types of ‘legal actors’ can have a therapeutic impact (Winick, 2003a).  This is a point that is confirmed by King (2003b) who observes in reference to the Geraldton Alternative Sentencing Regime that the “the ability of the court to take a therapeutic approach also depends on the attitude and approach of court staff, legal practitioners, community corrections and the police”.  

An analogy can be drawn between the nature of the Koori Court personnel and the operation of the drug courts, which routinely speaks of the work of the drug court “team”.  Even as the Koori Court provides for a greater degree of participation by Indigenous community members, so too is can mean a transformation in the role of other parties around the table, which includes the Aboriginal Justice worker, the Police prosecutor, representatives from the Office of Corrections and, possibly, a designated Koori Court Registrar.  The role of the Aboriginal Justice worker is crucial in acting as an intermediary between the offender and the Court and also in providing additional advice on community and cultural matters to the presiding Magistrate.  In the case of the police prosecutor, for example, the fact that the matter proceeds as a guilty plea removes the adversarial atmosphere of contested charges, but the extent to which the prosecutor embraces the spirit of the Court can have a profound effect. 

Within the Shepparton Koori Court the creation of the position of a Koori Court Registrar has also had a pronounced impact upon the culture of the court.  The role of the Koori Court Registrar is described as being akin to that of a judge’s associate, in that it they are responsible, working with the Aboriginal Justice Worker, for prioritization and management of the case load (Auty et al, 2005, at 43).  The work of the Koori Court also demands the close involvement of the Department of Corrections in proceedings, with the Corrections Officer being usually seated at the table while the cases are heard.  The Office of Corrections has also created the position of Indigenous Corrections Officers, which, while not expressly created for the purpose of the Koori Court have created the possibility that Indigenous offenders placed on an order by the Court may be supervised by another Indigenous person.  There is a body of literature that suggests that the corrections system is moving, both within Australia and globally, towards a rehabilitation model that is consistent with the objectives of therapeutic jurisprudence (Birgden, 2002b).

It is appropriate that the Elders be considered under the heading of the judicial and legal roles, for the manner in which cultural and community knowledge is integral to the performance of legal and judicial actors within the Koori Court.  It is the participation of the Elders and Respected Elders that instil within the Koori Court proceedings the cultural and community element that is so important for the Court’s success.  There will be some variation within the different Koori courts in the extent to which the offenders have any community links with the Elder.  One factor that was observed during the course of the pilot program evaluation was that the Elders in the regional court at Shepparton were more likely to either know the offender directly or at least their family.  The metropolitan Koori Court in Broadmeadows saw a large number of offenders who were not from that part of the State originally, with some offenders coming originally from interstate.  While the narrative that occurs between the parties in the Broadmeadows Koori Court will be less directly personal, there is still a sense of “shaming” that is employed by the Elders.  Ultimately, as Auty et al (2005, at 43) put it, “Young people and old offenders listen and pay respect to the elders and respected persons who sit on the court.”    
What is Meant by Therapeutic and Therapeutic for Whom?

Any assessment of the success of the Koori Court as an example of therapeutic jurisprudence needs to, in the first instance examine, what is meant the term “therapeutic” and for whom the process is therapeutic (Wexler, 1996).  The success of pilot programs will invariably be measured by reference to statistical indicators which (may) show a demonstrable change in, for example, criminal offending.  In looking to the success of the Koori Court pilot program great emphasis may be placed upon the impact that the program has had for recidivism rates within the Koori community.  The pilot program evaluation revealed, for example, that the rates of re-offending for offenders who appeared before the Shepparton Koori Court was 12.5 per cent, while for the Broadmeadows Koori Court the figure was 15.5 per cent.  This can be contrasted with a general rate of recidivism for the State of Victoria of 29.4 per cent for the period 2003-2004 (Harris, forthcoming, at 13).  The figures are all the more remarkable for the Shepparton given that they followed a twelve month period during which there was a 12 per cent increase in the charge rates (Auty et al, 2005, at 43).  The measure of the success of the Koori Courts as an example of therapeutic jurisprudence might also be seen in the statistics that show a reduction in the number of breaches of orders by Koori offenders (Harris, forthcoming, at 91). 

The development of alternative sentencing options which ensure that imprisonment is viewed as a sanction of last resort for Indigenous offenders, consistent with the recommendations of the Royal Commission into Aboriginal Deaths in Custody, is also a key therapeutic outcome of the Koori Courts.  While such statistics and initiatives may be indicative of a reduction of detected crime and are one measure of the success of the Koori Court, they do not constitute the best indication of the therapeutic outcomes of the Court.  Based upon observations over a two year period of court proceedings and interviews conducted with court personnel and some offenders, it would seem that the therapeutic outcomes are more clearly evidenced in other, less tangible indicators. 

Within the literature on therapeutic jurisprudence there is considerable discussion as to the nature of “therapeutic”, however there is generally agreement upon the fact that the goals of therapeutic jurisprudence are assisting self-determination on the part of the patient or offender with a specific focus upon the individual’s “wellbeing” (Winick, 1996).  This may be manifested in a number of ways, including satisfaction with the court process, reinforcement of the worth of the individual and satisfactory completion of appropriate treatment or rehabilitation programs.  In terms of the satisfaction of the offender the therapeutic effect of the Court may be the simple fact of receiving a hearing and feeling that their voice has been listened to.  Rottman observes that this sense of procedural fairness may be even more important for the individual than the actual outcome of the case (Rottman, 2000, at 26).   Even though the offender may receive a sentence that is no different than what might otherwise have been given in a mainstream Magistrates’ Court proceeding, having their concerns dealt with by a court that might otherwise have been treated as irrelevant is a therapeutic outcome.  The other dimension of therapeutic effect is in the individual’s own self image being transformed through their involvement with the Koori Court.  The comments made by Elders, Respected Persons, the Aboriginal Justice Worker and members of the Koori community repeatedly emphasized the value of the individual to their family, extended family and the wider Aboriginal community.  The Koori Court saw individuals being confronted by the Elders and informed as to how they were connected within the local Indigenous community and links being drawn back to their ancestors.  On at least one occasion a Koori Court hearing facilitated a family reunion between siblings who had been removed from their family as young children. 

Finally, the therapeutic effect of the Koori Court upon offenders is manifested in the successful completion of rehabilitation or drug and alcohol treatment programs.  During the evaluation of the Koori Court pilot program there were a number of examples of the Koori Court leading to the successful completion of a program.  One example was that of a young female offender who had a long history of criminal offending and heroin usage.  The treatment program which was initiated by the Koori Court saw the offender transform her life and address the underlying causes of her substance abuse (Harris, forthcoming, at 109-111). 

Clearly the impact of the Koori Court should not be over-stated.  There will be offenders who choose, for a variety of reasons, to their past habits of substance abuse or criminality.  There will be among the Koori Court offenders those whose criminal behaviour is not totally changed, but  at least modified or reduced.  Importantly there will be a number who have their life transformed by the intervention of the Koori Court.  The willingness of the Magistrate to listen, the advice of the Elders and the opportunity to speak may all be factors, but there is also the very significant fact that the Koori Court takes sufficient time to hear the underlying causes for criminality.  It is these same underlying causes that might be discarded in the more formal mainstream Magistrates’ Court proceedings as not relevant to the legal issues at hand. 

When sufficient time is devoted to the story of the offenders, however, to allow for them to be properly assessed and to undertake a rehabilitation program, there is the capacity for life-altering change to occur.  During the course of the evaluation of the Koori Court program this was most powerfully put by a community member at a Shepparton Koori community meeting at the Rumbalara Football Club rooms, which addressed the Elders present and thanked them for their intervention in her son’s matter when it went before the Koori Court.  Her son, she said, would have been dead from drug use had the Elders not been involved in his case.  In this the Koori Court can be seen to providing the therapeutic outcomes for the offender by facilitating greater completion rates for rehabilitation or treatment programs. 

While the exchange that took place in Shepparton community meeting is an illustration of the extent to which the Koori Court can provide concrete therapeutic outcomes for offenders engaged in treatment programs, it also gives a hint to the wider therapeutic implications of the Koori Court.  Apart from the families that are directly affected by the actions of the offenders, the Koori Court has had a therapeutic effect upon the broader Koori community.  As Briggs and Auty (2003, at 3) put it:
This dialogue promotes respectful exchanges, and we are told, enhances community decision-making, augments respect for family structures, discourages youth offending and advances authoritative recognition of an Indigenous ‘community code of conduct’ which sanctions offending and antisocial conduct.  The court, judicial officers and registrars are thereby becoming informed about previously opaque Indigenous community concerns and being drawn into the discussion of potential remedies. 
The Koori Court serves to re-install the Elders and Respected Persons as people of authority within the Indigenous community and acknowledges the importance of Aboriginal culture and tradition.  Importantly it also provides information to the Court personnel regarding the “previously opaque Indigenous community concerns” and allows for the transmission of some degree of cultural awareness.  During the Second Reading Speech for the Koori Court bill the Attorney-General, the Hon Rob Hulls, spoke of the importance of the Koori Court as acknowledgment of the incorporation of “Aboriginal knowledge, skills, values, cultural beliefs and practices in the legal system.” (Victorian Hansard, 2002, at 1128).  Whereas Koori people have historically felt that the law has been used as an instrument of oppression and even terror, initiatives of the Koori Court can be seen as a tentative but very important symbolic move towards greater Indigenous involvement in the justice system and as a move towards a “strong partnership with the Victorian Indigenous communities” (Victorian Hansard, 2002, at 1128).

Conclusion

Discussing the critical role of judges Conley and O’Barr (1990, at 56) commented that the problems encountered by parties appearing before informal courts can be solved if the judicial officer has “the time, inclination and ability to intervene.”  The Koori Court is unique in that it makes time for a comprehensive and thorough exploration of the relevant facts.  It remains for the Magistrate in the courts to demonstrate, however, that they have the capacity to learn to listen to the stories that are told in the court and to share the bench with the Aboriginal Elders. 

Ultimately the therapeutic jurisprudence of the Koori Court owes its success to the presence of Aboriginal people in the courtroom, offering support, counselling and, on occasion, berating or “ripping” the offenders who appear before them.  This was summed up during an interview for the evaluation of the pilot program where one offender stated: “To be able to sit opposite the magistrate and the Elders, you didn’t just feel like a number and they actually listened to what I had to say, and when the Elders pass some advice you do actually listen”.(Harris, forthcoming, at 93).  From the perspective of this offender, the Koori Court breaks down the institutionalisation and de-personalisation of the usual court appearance.  Importantly there is also a conversation based upon mutual respect and the acknowledgment of the importance of Koori culture and community.  It is these factors that are fundamental to the therapeutic jurisprudence of the Koori Court.  

Note

1. It is worth noting that s 4D(4) of the Magistrates Court (Koori Court) Act 2002 requires that matters be dealt with in the Koori Court with “as much expedition as the requirements of this Act and the Sentencing Act 1991 and the proper consideration of the matters before the Court permit.”
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